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at  the  threshold  of  a  grievous 


In  the  instant  case,  we  are 
injustice  because  Scientology  is  asking  this  court  to  jail  Gerald 
Armstrong  because  he  is  alleged  to  have  refused  to  abide  by  the 
terms  of  an  injunction  that  was  beyond  the  court's  jurisdiction  to 


inasmuch  it  is  based  upon  a  contract  that  is  illegal.  The 
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contract  is  illegal  because  it  ws  designed  to  shield  Scientology 
from  accountability  for  the  consequences  of  its  eggregious  conduct 
unquestionably  harmful  to  the  citicens  of  this  state.  Such 
conduct  has  been  repeatedly  condemned  by  California  courts  and 
courts  around  the  world  as  being  similar  to  the  "inquisition," 
the  nightmare  of  medeival  times.  The  contract  assists  such  escape 
from  accountability  by  making  knowledgeable,  informed,  and 
judicially-credited  testimony,  such  as  that  available  from  Gerald 
Armstrong,  practically  unavailable.  When  Scientology's  conduct 
has  been  judicially  condemned  on  the  one  hand,  and  it  has 
purchased  the  silence  of  those  who  know  about  such  conduct  on  the 
other,  it  is  a  rude  irony  that  it  employs  the  authority  of  the 
court  to  enforce  the  spoils  of  its  corruption. 

This  is  why  this  Court  should  close  its  doors  on  this 
proceeding,  in  limine. 

I.  THIS  COURT  HAY  RULE  ON  THE  ISSUE  OF  THE  CONTRACT'S 
ILLEGALITY  BECAUSE  ITS  AUTHORITY  IS  NOT  TO  BE  USED 
TO  FURTHER  CONDUCT  THAT  IS  ILLEGAL 


A  contract  that  is  "clearly  illegal  on  its  face  affords  cause 
for  declaring  its  nullity  at  any  stage  of  the  trial  .  .  .."1/ 

Levitt  v.  Clark  &  Co.  (1949)  91  Cal.App.  662,  205  P.2d  747,  749 

because  courts  should  not  lend  their  aid  to  transactions  founded 


1  Scientology's  contention  that  three  Courts  have  rejected 
Armstrong's  is  incorrect.  Judge  Duff icy  expressly  stated  that  he 
was  preserving  what  he  believed  to  be  the  status  quo  and  was  not 
making  a  ruling  on  the  merits  when  he  issued  the  TRO.  Judge 
Sohigian  refused  to  address  the  public  policy  issue  as  raised  by 
the  demurrer  in  violation  of  Local  Rule  314.  Furthermore,  Judge 
Sohigian  acted  in  excess  of  his  jurisdiction  because  he  re-wrote 
the  contract,  eliminating  its  illegal  provisions.  Judge  Horowitz 
refused  to  address  the  public  policy  defense  raised  by  demurrer. 
While  Armstrong  has  raised  the  issue,  no  court  has  yet  squarely 
addressed  it. 


Page  2 . 


DEFENDANT  ARMSTRONG'S  MEMORANDUM  IN  SUR-REPLY  TO  OSC  RE  CONTEMPT 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

ES 


--N  "'N 

on  illegal  contracts.  Schur  v.  Johnson  (1934)  2  Cal.App.2d  680, 

86  P. 2d  844,  846.  Moreover,  since  the  contract  is  illegal,  Judge 
Sohigian  was  prohibited  by  statute  and  case  law  from  re-writing  it 
in  attempt  to  sanitize  it.  At  most,  all  Judge  Sohigian  could  have 
properly  done  was  to  sever  out  the  illegal  from  legal  parts.  This 
does  not  mean  re-write  the  contract. 

II.  THE  SUPPRESSION  OF  EVIDENCE  OF  CONDUCT  WHICH  VIOLATES 

THE  STATE1 S  COMPELLING  INTEREST  IN  PROTECTING  ITS  CITIZENS 
FROM  COERCION  AND  HARM  VIOLATES  PUBLIC  POLICY  BECAUSE  SUCH 
SUPPRESSION  ASSISTS  SCIENTOLOGY'S  ESCAPE  FROM  LIABILITY, 
IMPEDES  THE  CITIZENRY'S  RIGHT  TO  REDRESS,  AND  SKEWS  THE 
INTEGRITY  OF  THE  ADMINISTRATION  OF  JUSTICE 

A.  Scientology's  Conduct  Has  Been  Found  To  Be  Too 

Outrageous  To  Be  Protected  Under  The  Constitution 

And  Too  Unworthy  To  Be  Privileged  Under  The  Law  Of  Torts 

It  has  been  judicially  established  that  the  State  of 

California  has  a  police  power  interest  in  controlling  the  harmful 

consequences  of  a  cult's  coercive  practices.  Indeed,  "when  a 

person  is  subjected  to  coercive  persuasion  [brainwashing]  without 

his  knowledge  or  consent  .  .  [he  may]  develop  serious  and 

sometimes  irreversible  physical  and  psychiatric  disorders,  up  to 

and  including  schizophrenia,  self-mutilation,  and  suicide."  Molko 

v.  Holy  Spirit  Association  (1988)  46  Cal. 3d  1092,  1118,  cert. 

denied,  (1989)  109  S.Ct.  2110.  Thus,  the  "state  clearly  has  a 

compelling  interest  in  preventing  its  citizens  from  being  deceived 

into  submitting  unknowingly  to  such  a  potentially  dangerous 

process."  Ibid.  Scientology's  use  of  "auditing"  and  "disconnect" 

practices  are  a  form  of  brainwashing,  Wollersheim  v.  Church  of 

Scientology  (1989)  212  Cal.App.3d  872,  880,  pet.  for  cert. 

granted,  vacated  and  remanded  on  other  grounds,  111  S.Ct.  1298 

(1991);  aff'd  on  remand  4  Cal.App.4th  1074  (1992);  review  granted 
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S011790  (1992)  (on  punitive  damages  issue) ,  and  as  to  such 
coercion,  "the  state  has  a  compelling  interest  in  allowing  its 
citizens  to  recover  for  serious  emotional  injuries  they  suffer 
through  religious  practices  they  are  coerced  into  accepting.  Such 
conduct  is  too  outrageous  to  be  protected  under  the  constitution 
and  too  unworthy  to  be  privileged  under  the  law  of  torts."  Id.  at 
897.  Scientology's  conduct  is  so  outrageous  and  unworthy  of 
privilege  or  protection  that  it  has  been  compared  to  modern  day 
"inquisition"  because  "there  are  some  parallels  in  purpose  and 
effect"  with  the  horrible  Christian  practices  of  yore.  Id.  at 
888. 

"Fair  game"  like  the  "inquisition"  targeted  "heretics"  who 
threatened  the  dogma  and  institutional  integrity  of  the 
mother  church.  Once  "proven"  to  be  a  "heretic,"  an 
individual  was  to  be  neutralized.  In  medieval  times 
neutralization  often  meant  incarceration,  torture  and  death. 
[Citation.]  As  described  in  the  evidence  at  this  trial  the 
'fair  game"  policy  neutralized  the  "heretic"  by  stripping 
this  person  of  his  or  her  economic,  political  and 
psychological  power.  (see,  e.g.  Allard  v.  Church  of 
Scientology  (1976)  58  Cal.App.3d  439,  444  ...  [Former  church 
member  falsely  accused  by  Church  of  grand  theft  as  part  of 
"fair  game"  policy,  subjecting  member  to  arrest  and 
imprisonment] . ) 

Id.  at  888-89. 

In  Armstrong  I .  Judge  Breckenridge  found  Scientology  to  be  of 
the  same  character  as  described  by  the  courts  of  appeal  in 
Wollersheim  and  in  Allard. 

As  indicated  by  its  factual  findings,  the  court  finds  the 
testimony  of  Gerald  and  Jocelyn  Armstrong,  Laurel  Sullivan, 
Nancy  Dincalcis,  Edward  Walters,  Omar  Garrison,  Kima  Douglas, 
and  Homer  Schomer  to  be  credible,  extremely  persuasive  and 
the  defense  of  privilege  or  justification  established  and 
corroborated  by  this  evidence  ...  In  all  critical  and 
important  matters,  their  testimony  was  precise,  accurate,  and 
rang  true.  The  picture  painted  by  these  former  dedicated 
Scientologists,  all  of  whom  were  intimately  involved  [with 
the  highest  echelons  of  power  in]  the  Scientology 
Organization,  is  on  one  hand  pathetic,  and  on  the  other, 
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outrageous.  Each  of  these  persons  literally  gave  years  of 
his  or  her  respective  life  in  support  of  a  man,  LRH  [L.  Ron. 
Hubbard],  and  his  ideas.  Each  has  manifested  a  waste  and 
loss  or  frustration  which  is  incapable  of  description.  Each 
has  broken  with  the  movement  for  a  variety  of  reasons,  but  at 
the  same  time  each  is  still  bound  by  the  knowledge  that  the 
Church  has  in  its  possession  his  or  her  most  inner  thoughts 
and  confessions,  all  recorded  in  "pre-clear  folders"  or  other 
security  files  of  the  organization,  and  that  the  Church  or 
its  minions  is  fully  capable  of  intimidation  or  other 
physical  or  psychological  abuse  if  it  suits  their  ends.  The 
record  is  replete  with  such  abuse. 

•  •  • 

In  addition  to  violating  and  abusing  its  own  members  civil 
rights,  the  organization  over  the  years  with  its  "Fair  Game" 
doctrine  has  harassed  and  abused  those  persons  not  in  the 
Church  whom  it  perceives  as  enemies.  The  organization  is 
clearly  schizophrenic  and  paranoid,  and  this  bizarre 
combination  seems  to  be  a  reflection  of  its  founder  LRH. 

The  evidence  portrays  a  man  who  has  been  virtually  a 
pathological  liar  when  it  comes  to  his  history,  background, 
and  achievements.  The  writings  and  documents  in  evidence 
additionally  reflect  his  egoism,  greed,  avarice,  lust  for 
power,  and  vindictiveness  and  aggressiveness  against  persons 
perceived  by  him  to  be  disloyal  or  hostile.  ZJ 


Judge  Breckenridge  noted  Scientology's  fraud  against  the 
public,  history  of  hiding  evidence,  including  shredding  evidence 
(Exhibit  A  to  opposition  to  OSC,  at  p.  2  in  Appendix  thereto)  ,  and 
that  Scientology  engaged  in  "a  somewhat  sophisticated  effort  to 
suppress  (Howard  Schomer's)  testimony  ...  it  is  abundantly  clear 
they  sought  to  entice  him  back  into  the  fold  and  prevent  his 
testimony.  (Id.  at  Appendix  p.  15)  Judge  Breckenridge  also  ruled 
that  Armstrong  was  free  to  discuss  his  Scientology  experiences 
(Id.  at  p.  3) ,  and  thereafter  Scientology  commenced  using 
contracts  such  as  that  underlying  the  instant  action  to  silence 
Armstrong  and  the  Armstrong  witnesses. 

Some  of  the  valuable  testimony  of  Armstrong  which  the 
contract  seeks  to  suppress  appears  also  in  Judge  Breckenridge' s 
decision.  Armstrong  located  documents  in  the  archives  of 
Scientology's  founder,  L.  Ron  Hubbard,  indicating  that 
representations  made  by  Scientology  and  Hubbard  were  lies. 

When  he  tried  to  prevent  further  deceit  on  the  public,  Armstrong 
was  ordered  to  submit  to  a  "security  check."  (Id.  at  Appendix  p. 
9)  He  was  declared  a  "suppressive  person,"  was  falsely  accused  of 
crimes,  and  made  subject  to  Scientology's  "Fair  Game  Doctrine"  — 
may  be  "tricked,  cheated,  lied  to,  sued,  or  destroyed."  (Id.  at 
Appendix  p.  13.)  Armstrong  had  extensive  knowledge  of  the  "covert 
and  intelligence  operations"  carried  out  by  Scientology  against 
its  enemies.  (Id.  at  p.  Appendix  p.  14.)  He  was  then  harassed, 
followed,  surveilled,  assaulted,  struck  by  a  car,  attempted  to  be 
hit  on  the  freeway,  and  trespassed  upon  by  Scientology  operatives. 
(Ibid. ) 
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Armstrong  submits  that  it  is  against  public  policy  for 


Scientology  to  contract  to  suppress  evidence  and  make  it 
practically  unavailable  to  the  victims  of  its  retributive  and 
inquisitional  practices.  Would  it  not  be  against  public  policy 
for  the  Ku  Klux  Klan  to  pay  off  its  former  officials  in  the  form 
of  contracts  so  as  not  to  voluntarily  testify  or  assist 
individuals  who  were  suing  it,  or  contemplating  the  same,  for  the 
violation  of  their  civil  rights?  Would  it  not  be  against  public 
policy  for  former  members  of  the  Nazi  Party  to  voluntarily 
describe  the  plans  that  were  made  to  harm  its  enemies?  Why  is  it 
that  Scientology  is  able  to  silence  its  former  officials  through 
the  payment  of  money  and  in  the  guise  of  a  contract?  What  makes 
Scientology  so  different?  Is  the  value  of  settlement  so  great 
because  Scientology  has  developed  a  reputation  of  creating 
nightmare  log- jams  in  the  judicial  system  such  that  settling  its 
litigation  outweighs  the  elimination  of  competent  testimony  in 
other  litigation  as  the  price  of  obtaining  such  settlement? 

B.  Why  Does  The  Contract  Violate  Public  Policy? 

The  contract  violates  public  policy  because  on  its  face  it  is 
designed  and  intended  to  suppress  evidence  and  obstruct  justice  by 
burying  it.  At  its  outset,  the  contract  set  up  what  can  only  be 
characterized  as  a  collusive  appeal  that  was  designed  to 
neutralize  the  stinging  opinion  of  Judge  Breckenridge  in  Armstrong 
I.  Thus,  Paragraph  4-B  of  the  contract  states: 

As  of  the  date  of  this  settlement  Agreement  is  executed, 
there  is  currently  an  appeal  pending  before  the  California 
Court  of  Appeal,  Second  Appellate  District,  Division  3, 
arising  out  of  the  above  referenced  action  delineated  as 
Appeal  No.  B005912.  It  is  understood  that  this  appeal  arises 
out  of  the  Church  of  Scientology's  complaint  against 
plaintiff  which  is  not  settled  herein.  This  appeal  shall  be 
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maintained  notwithstanding  this  Agreement.  Plaintiff  agrees 
to  waive  any  rights  he  may  have  to  take  any  further  appeals 
fron  any  decision  eventually  reached  by  the  Court  of  Appeal 
or  any  rights  he  may  have  to  oppose  (by  responding  brief  or 
any  other  means)  any  further  appeals  taken  by  the  Church  of 
Scientology  of  California.  The  Church  of  Scientology  of 
California  shall  have  the  right  to  file  any  further  appeals 
it  deems  necessary.  [Emphases  added.] 

Paragraph  7-D  of  the  agreement  prohibits  Armstrong  from 
exercising  his  First  Amendment  rights  to  Free  Speech  on  the 
subject  of  Scientology.  He  was  prohibited  specifically  from 
publishing  or  attempting  to  publish  any  information  regarding 
Scientology,  or  discussing  Scientology  with  others.  He  was 
required  to  "maintain  strict  confidentiality  and  silence  with 
respect  to  his  experiences  with  the  Church  of  Scientology  and  any 
knowledge  or  information  he  may  have  concerning  the  Church  of 
Scientology,  L.  Ron  Hubbard"  or  the  Scientology  Organization. 

Paragraph  7-E  required  Armstrong  to  return  all  materials  in 
Appendix  A  to  the  agreement,  including  evidence  in  Armstrong  I  and 
United  States  v.  Zolin. 


Scientology  obtained  Armstrong's  assent  so  as  to  use  him 
to  retrieve  evidence  that  the  judiciary  ultimately  found  to  fall 
within  the  crime-fraud  exception  to  the  attorney-client  privilege 
in  United  States  v.  Zolin.  then  Case  No.  CV  85-0440-HLH  (Tx)  in 
the  U.S.  District  Court,  Central  District  of  California,  which  on 
December  6,  1986  (the  date  of  settlement) ,  was  on  appeal  before 
the  Ninth  Circuit.  Armstrong  I  was  ultimately  a  subject  centrally 
involved  in  the  Supreme  Court  opinion  reported  in  United  States  v. 
Zolin  (1989)  109  S.Ct.  2619,  105  L.Ed.2d  469. 

Zolin  arose  from  an  investigation  of  L.  Ron  Hubbard,  founder 
of  the  Church  of  Scientology,  by  Criminal  Investigation  Division 
of  the  Internal  Revenue  Service  ("CID/IRS") .  Id.  105  L.Ed.2d  at 
480.  In  the  course  of  its  investigation,  the  CID/IRS  sought 
access  to  49  documents,  including  two  most  important  tape 
recordings,  that  had  been  filed  under  seal  in  Armstrong  I .  Id. 

105  L.Ed.2d  at  481.  See  also  Exhibit  2,  H  4 .  Scientology  sought 
to  block  CID/IRS  access  to  the  documents  in  Armstrong  I  by 
asserting  the  attorney-client  privilege  as  a  basis  for  injunctive 
relief  obtained  in  the  United  States  District  Court  for  the 
Central  District  of  California.  Citing  the  crime-fraud  exception 

(continued. . . ) 
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Paragraph  7-G  prohibits  Armstrong  from  conducting  himself 
wherein  he  would 

voluntarily  assist  or  cooperate  with  any  person  adverse  to 
Scientology  in  any  proceeding  against  any  of  the  Scientology 
organizations  .  .  .  Plaintiff  also  agrees  that  he  will  not 

cooperate  in  any  manner  with  any  organizations  aligned 
against  Scientology. 

Paragraph  7-H  of  the  settlement  agreement  required  Armstrong 
not  to  participate  in  any  litigation  involving  the  Scientology 
Organization  unless  it  was  pursuant  to  subpena.  But  in  Paragraph 
7-H,  however,  the  agreement  required  Armstrong  to  avoid  any 
service  of  subpena  by  stating  that  he  "shall  not  make  himself 


3  ( . . . continued) 

to  the  privilege,  the  CID/IRS  opposed.  The  District  Court  upheld 
the  privilege.  On  appeal  the  Ninth  Circuit  affirmed.  Id.  105 
L. Ed. 2d  at  481-83.  The  United  States  Supreme  Court  addressed 
whether  the  attorney-client  privilege  between  Scientology  and  some 
of  its  attorneys  should  be  abrogated  on  the  basis  "that  the  legal 
service  was  sought  or  obtained  in  order  to  enable  or  aid  the 
client  to  commit  or  plan  to  commit  a  crime  or  tort."  Id.  at  105 
L. Ed. 2d  at  489.  In  Zolin.  the  Supreme  Court  reversed  the  Ninth 
Circuit's  ruling,  in  United  States  v.  Zolin  (9th  Cir.  1987)  809 
F . 2d  1411,  that  the  Government  had  not  made  a  sufficient  showing 
that  there  had  been  "illegal  advice  .  .  .  given  by  [Scientology] 

attorneys  to  [Scientology]  officials"  to  invoke  the  crime-fraud 
exception  to  the  attorney-client  privilege.  Upon  reversing  and 
remanding,  the  Supreme  Court  ordered  the  Ninth  Circuit  to  review 
partial  transcripts  of  the  tape  recordings  sought  by  the  IRS  in 
the  criminal  investigation  of  Scientology  to  determine  whether  the 
crime-fraud  exception  to  the  privilege  applied.  On  remand,  the 
Ninth  Circuit  held: 

The  partial  transcripts  demonstrate  that  the  purpose  of  the 
[Mission  Corporate  Category  Sort  Out]  project  was  to  cover  up 
past  criminal  wrongdoing.  The  MCCS  project  involved  the 
discussion  and  planning  for  future  frauds  against  the  IRS,  in 
violation  of  18  U.S.C.  ^  371.  [citation.]  The  figures 
involved  in  MCCS  admit  on  the  tapes  that  they  are  attempting 
to  confuse  and  defraud  the  U.S.  Government.  The  purpose  of 
the  crime-fraud  exception  is  to  exclude  such  transactions 
from  the  protection  of  the  attorney-client  privilege. 

United  States  v.  Zolin  (9th  Cir.  1990)  905  F.2d  1344,  cert . 
denied.  Church  of  Scientology  v.  United  States  (1991)  111  S.Ct. 

1309 
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amenable  to  service  of  any  such  subpena."  V 


Paragraph  7-1  required  that  any  evidence  developed  during  the 

course  of  Armstrong  I  to  not  exist  in  the  future.  It  states: 

.  .  .  in  the  event  of  any  future  litigation  .  .  .  any  past 

action  or  activity,  either  alleged  in  this  lawsuit  or 
activity  similar  in  fact  to  the  evidence  that  was  developed 
during  the  course  of  this  lawsuit,  will  not  be  used  by  either 
party  against  the  other  in  any  future  litigation.  In  other 
words,  the  "slate"  is  wiped  clean  concerning  past  actions  by 
any  party. 

Paragraph  10  required  Armstrong  to 

not  assist  or  advise  anyone,  including  individuals, 
partnerships,  associations,  corporations,  or  governmental 
agencies  contemplating  any  claim  or  engaged  in  litigation  or 
involved  in  or  contemplating  any  activity  adverse  to  the 
interests  of  any  entity  or  class  of  persons  listed  above  in 
Paragraph  1  of  this  Agreement. 

Paragraph  18-D  required  Armstrong  not  to  disclose  the 
contents  of  the  contract  to  anyone. 

When  a  contract  has  a  single  unlawful  object,  the  entire 
contract  is  void.  Civil  Code  §  1598.  In  the  alternative,  where  a 
contract  has  several  distinct  objects,  of  which  one  at  least  is 
lawful,  and  one  at  least  is  unlawful,  the  contract  is  void  as  to 
the  unlawful  part  and  valid  as  to  the  rest.  Civil  Code  §  1599. 
Where  there  is  no  separate  forms  of  consideration  specifically 


In  full.  Paragraph  7H  states: 

[ARMSTRONG]  agrees  not  to  testify  or  otherwise  participate  in 
any  other  judicial ,  administrative  or  legislative  proceeding 
adverse  to  Scientology  or  any  of  the  Scientology  Churches, 
individuals  or  entities  listed  in  Paragraph  1  above  unless 
compelled  to  do  so  by  lawful  subpoena  or  other  lawful 
process.  [ARMSTRONG]  shall  not  make  himself  amenable  to 
service  of  any  such  subpoena  in  a  manner  which  invalidates 
the  intent  of  this  provision.  Unless  required  to  do  so  by 
such  subpena,  [ARMSTRONG]  agrees  not  to  discuss  this 
litigation  or  his  experiences  with  and  knowledge  of  the 
Church  with  anyone  other  than  members  of  his  family.  As 
provided  hereinafter  in  Paragraph  18(d),  the  contents  of  this 
Agreement  may  not  be  disclosed.  [Emphasis  added.] 
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attached  to  the  lawful  and  unlawful  parts,  respectively,  the 
contract  is  "an  entire  contract,  and  therefore,  being  void  in 
part,  is  entirely  void  and  cannot  be  enforced."  Prost  v.  More 
(1870)  40  Cal.  347,  348.  Likewise,  " [ i ] f  there  are  several 
considerations  for  one  promise,  some  of  which  are  legal  and  others 
illegal,  the  promise  is  wholly  void,  as  it  is  impossible  to  say 
which  one  of  the  considerations  induced  the  promise."  Mission 
Brewing  Co.  v.  Rickert  (1919)  39  Cal.App.  668,  673.  Thus,  the 
rule  relating  to  severability  of  partially  illegal  contracts  is 
that  a  contract  is  severable  if  the  court  can,  consistent  with  the 
intent  of  the  parties,  reasonably  relate  the  illegal 
consideration  on  one  side  to  some  specified  or  determinable 
portion  of  the  consideration  on  the  other  side.  Keene  v.  Harlina 
((1964)  61  Cal. 2d  318,  321. 

In  the  contract  at  issue,  Scientology  paid  money.  In  return 
it  obtained  the  dismissal  of  Armstrong's  cross-complaint,  the 
sealing  of  the  court's  file  in  Armstrong  I .  and  the  promises  set 
forth  above.  Assuming  that  the  contract  is  unlawful  as  all  its 
substantive  provisions  set  forth  above,  but  not  unlawful  as  to  the 
dismissal  of  the  cross-complaint,  at  best  the  injunction  is  based 
upon  a  contract  that  is  void.  In  order  to  determine  whether  or 
not  said  provisions  are  void,  it  is  necessary  to  look  at  the  law 
which  relates  to  the  suppression  of  evidence. 

Things  which  are  unlawful  are  those  which  are  (1)  contrary  to 
an  express  provision  of  law,  or  (2)  contrary  to  the  policy  of 
express  law,  though  not  expressly  prohibited.  Civil  Code  §  1667. 

Civil  Code  section  1668  states: 

All  contracts  which  have  for  their  object,  directly  or 
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indirectly,  to  exempt  anyone  from  responsibility  for  his  own 
fraud,  or  willful  injury  to  the  person  or  property  of 
another,  or  violation  of  law,  whether  willful  or  negligent, 
are  against  the  policy  of  law. 

Witkin,  California  Criminal  Law  (2d  ed.  1988),  Vol .  2, 

section  1132,  at  p.  1311,  states: 

It  is  obviously  an  obstruction  of  justice  to  conceal, 
suppress,  falsify  or  destroy  evidence  which  is  relevant  and 
known  to  be  sought  or  desired  for  use  in  a  judicial 
proceedings  or  an  investigation  by  law  officers. 

An  agreement  to  suppress  evidence  or  to  conceal  a  witness  is 

illegal.  Penal  Code  sections  136,  136.1  f/  and  138.  f/  See 

also.  Marv  R.  v.  B.  &  R.  Corp.  (1983)  149  Cal.App.3d  308,  196 

Cal.Rptr.  871;  Tappan  v.  Albany  Brewing  Co.  (1889)  80  Cal.  570, 


5  Penal  Code  section  136.1,  in  part,  provides: 

(a)  Except  as  provided  in  subdivision  (c) ,  any  person  who 
does  any  of  the  following  is  guilty  of  a  misdemeanor: 

(1)  Knowingly  and  maliciously  prevents  or  dissuades  any 
witness  or  victim  from  attending  or  giving  testimony  at  any  trial, 
proceeding,  or  inquiry  authorized  by  law. 

(2)  Knowingly  and  maliciously  attempts  to  prevent  or 
dissuade  any  witness  or  victim  from  attending  or  giving  testimony 
at  any  trial,  proceeding,  or  inquiry  authorized  by  law. 

(c)  Every  person  doing  any  of  the  acts  described  in 

subdivision  (a)  or  (b)  knowingly  and  maliciously  under  any  one  or 
more  of  the  following  circumstances,  is  guilty  of  a  felony  .  .  . 

under  any  of  the  following  circumstances:  .  .  . 

(2)  Where  the  act  is  in  furtherance  of  a  conspiracy... 

(4)  Where  the  act  is  committed  by  any  person  for  pecuniary 
gain  or  for  any  other  consideration  acting  upon  the  request  of 
another  person.  All  parties  to  such  transaction  are  guilty  of  a 
felony. 

(d)  Every  person  attempting  the  commission  of  any  act 
described  in  subdivisions  (a) ,  (b) ,  and  (c)  is  guilty  of  the 
offense  attempted  without  regard  to  success  or  failure  of  such 
attempt. 

"The  general  rule  controlling  in  cases  of  this  character 
is  that  where  a  statute  prohibits  or  attaches  a  penalty  to  the 
doing  of  an  act,  the  act  is  void  .  .  .  The  imposition  by  statute 
of  a  penalty  implies  the  prohibition  of  the  act  to  which  the 
penalty  is  attached,  and  a  contract  founded  upon  such  act  is 
void."  Smith  v.  Bach  183  Cal.  259,  262  quoted  in  Severance  v. 
Knight-Counihan  Co.  (1947)  29  Cal. 2d  561,  177  P.2d  4,  8. 
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571-572.  Since  the  object  of  the  agreement  violates  Penal  Code  § 
136.1,  it  is  void. 

In  Brown  v.  Freese  (1938)  28  Cal.App.2d  608,  the  California 
Court  of  Appeal  adopted  section  557  of  the  Restatement  of  the  Law 
of  Contracts  prohibiting  as  illegal  those  agreements  which  sought 
to  suppress  the  disclosure  of  discreditable  facts.  The  court 
stated: 

A  bargain  that  has  for  its  consideration  the  nondisclosure  of 
discreditable  facts  ...  is  illegal.  ...  In  many  cases 
falling  within  the  rule  stated  in  the  section  the  bargain  is 
illegal  whether  or  not  the  threats  go  so  far  as  to  bring  the 
case  within  the  definition  of  duress.  In  some  cases, 
moreover,  disclosure  may  be  proper  or  even  a  duty,  and  the 
offer  to  pay  for  nondisclosure  may  be  voluntarily  made. 
Nevertheless  the  bargain  is  illegal.  Moreover,  even  though 
the  offer  to  pay  for  nondisclosure  is  voluntarily  made  and 
though  there  is  not  duty  to  make  disclosure  or  propriety  in 
doing  so,  a  bargain  to  pay  for  nondisclosure  is  illegal. 
[Emphasis  added.] 

Brown  28  Cal.App.2d  at  618. 

In  Allen  v.  Jordanos'  Inc.  (1975)  52  Cal.App.3d  160,  125 
Cal.Rptr.  31,  the  court  did  not  allow  a  breach  of  contract  action 
to  be  litigated  because  it  involved  a  contract  that  was  void  for 
illegality.  In  Allen,  plaintiff  filed  a  complaint  for  breach  of 
contract  which  he  subsequently  amended  five  times.  Plaintiff,  a 
union  member,  was  entitled  by  his  collective  bargaining  agreement 
to  have  a  fair  and  impartial  arbitration  to  determine  the  truth  or 
falsity  of  the  allegations  against  him  of  theft  and  dishonesty. 

The  allegations  of  the  amended  complaints  stated  that  there  had 
been  an  agreement  between  the  parties  whereby  defendant  laid  off 
plaintiff,  defendant's  employee,  and  allowed  plaintiff  to  receive 
unemployment  benefits  and  union  benefits.  "Defendants  also  agreed 
that  they  would  not  communicate  to  third  persons,  including 
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prospective  employers,  that  plaintiff  was  discharged  or  resigned 
for  dishonesty,  theft,  a  bad  employment  attitude  and  that 
defendants  would  not  state  they  would  not  rehire  plaintiff."  Id. 
at  163.  Plaintiff  alleged  there  had  been  a  breach  in  that 
defendants  had  communicated  to  numerous  persons,  including 
potential  employers  and  the  Department  of  Human  Resources  and 
Development,  that  plaintiff  was  dishonest  and  guilty  of  theft  and 
for  that  reason  had  resigned  for  fear  of  being  discharged  for 
those  reasons,  that  plaintiff  had  a  bad  attitude  and  that 
defendants  would  not  rehire  him.  Plaintiff  alleged  as  a  result  of 
the  breach  he  suffered  a  loss  of  unemployment  benefits,  union 
benefits  and  earnings.  The  court  held  that  the  plaintiff  had 
bargained  for  an  act  that  was  illegal  by  definition,  the 
withholding  of  information  from  the  Department  of  Human  Resources 
Development.  It  stated: 

The  nondisclosure  was  not  a  minor  or  indirect  part  of 
the  contract,  but  a  major  and  substantial  consideration 
of  the  agreement.  A  bargain  which  includes  as  part  of 
its  consideration  nondisclosure  of  discreditable  facts 
is  illegal.  (See  Brown  v.  Freese.  28  Cal.App.2d  608,  618 
[83  P.2d  82.].)  It  has  long  been  hornbook  law  that 
consideration  which  is  void  for  illegality  is  no 
consideration  at  all.  [Citation.] 

Id.  52  Cal . App. 3d  at  166. 

Whenever  the  illegality  appears,  whether  the  evidence  comes 
from  one  side  or  the  other,  the  disclosure  is  fatal  to  the  case. 

On  its  own  motion  the  court  should  refuse  to  entertain  the  action 
when  such  illegality  appears  as  a  matter  of  law  from  the  whole 
case  before  the  court.  Industrial  Indemnity  Co.  v.  Golden  State 
Co.  (1953)  117  Cal. App. 2d  519,  256  P.2d  677,  682. 

In  his  work  Equity  Jurisprudence  (4th  Ed. 1918)  §  397  at  738, 
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Professor  Pomeroy  states: 


Whenever  a  party,  who  as  an  actor .  sets  the  judicial 
machinery  in  motion  to  obtain  some  remedy,  has  violated 
conscience,  good  faith,  or  other  equitable  principle,  in 
his  prior  conduct,  then  the  doors  of  the  court  will  be 
shut  against  him  in  limine;  the  court  will  refuse  to 
interfere  on  his  behalf,  to  acknowledge  his  right,  or  to 
award  him  any  remedy.  [Emphasis  added.] 

Since,  there  is  no  question  that  a  contempt  proceeding  is  a 

remedy  for  the  claimed  breach  of  a  preliminary  injunction,  another 

remedy,  the  defense  of  illegality  is  properly  raised  here. 

Judge  Sohigian  exceeded  his  jurisdiction  in  issuing  the 

injunction  because  he  re-wrote  the  agreement  in  order  to  eliminate 

what  he  viewed  to  be  the  illegal  consideration.  He  had  no 

authority  to  do  this.  All  that  Judge  Sohigian  was  entitled  to  do 

was  to  determine  whether  or  not  the  contract  was  severable  such 

that  the  illegal  portions  could  be  discarded  and  the  good  parts 

kept.  It  has  long  been  the  law  in  California  that 

When  the  transaction  is  of  such  a  nature  that  the  good  part 
of  the  consideration  can  be  separated  from  that  which  is  bad, 
the  Courts  will  make  the  distinction,  for  the  .  .  .  law  .  .  . 

[divides]  according  to  common  reason;  and  having  made  that 
void  that  is  against  law,  lets  the  rest  stand.  [Citation]. 
Thus,  the  rule  relating  to  severability  of  partially  illegal 
contracts  is  that  a  contract  is  severable  if  the  court  can, 
consistent  with  the  intent  of  the  parties,  reasonably  relate 
the  illegal  consideration  on  one  side  to  some  specified  of 
determinable  portion  of  the  consideration  on  the  other  side. 

Keene  v.  Harlinq  (1964)  61  Cal. 2d  318,  320-21;  Brown  v.  Freese. 

supra. 


It  is  well  settled  that  agreements  against  public  policy 
and  sound  morals  will  not  be  enforced  by  the  courts.  It  is  a 
general  rule  that  all  agreements  relating  to  proceedings  in 
court  which  involve  anything  inconsistent  with  [the]  full  and 
impartial  course  of  justice  therein  are  void,  though  not  open 
to  the  actual  charge  of  corruption. 

Eggleston  v.  Pantaaes  (1918)  103  Wash.  458,  175  P.  34,  36; 

Maryland  C.  Co.  v.  Fidelity  &  Cas.  Co.  of  N.Y.  71  Cal.App.  492 
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Fona  v.  Miller  (1951)  105  Cal.App.2d  411,  414,  233  P.2d  606. 


"In  other  words,  where  the  illegal  consideration  goes  to  the  whole 
of  the  promise,  the  entire  contract  is  illegal."  Witkin,  §  429  at 
386;  Morev  v.  Paladini  (1922)  187  Cal.  727,  738  ["The  desire  and 

intention  of  the  parties  [to  violate  public  policy]  entered  so 
fundamentally  into  the  inception  and  consideration  of  the 
transaction  as  to  render  the  terms  of  the  contract  nonseverable, 
and  it  is  wholly  void."]. 

Although  Judge  Sohigian  could  have  separated  out  and  severed 
the  illegal  parts  from  the  contract,  he  did  not  do  so.  Since, 
instead,  he  improperly  re-wrote  the  contract,  he  acted  outside  of 
his  jurisdiction,  thus  rendering  his  order  void. 

CONCLUSION 

Based  on  the  foregoing  points  and  authorities,  it  is 
respectfully  submitted  that  the  Order  to  Show  Cause  re  Contempt 
should  be  discharged  because  as  the  injunction  is  based  upon  an 
illegal  contract,  the  court  was  without  jurisdiction  to  re-write 
it  and  that  such  revision  form  the  basis  of  the  injunction. 

Respectfully  submitted: 

DATED:  March  3,  1993 


FORD  GREENE  and  PAUL  MORANTZ 
Attorneys  for  Defendant 
GERALD  ARMSTRONG 
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PROOF  OF  SERVICE 


I  am  employed  in  the  County  of  Marin,  State  of  California.  I 

am  over  the  age  of  eighteen  years  and  am  not  a  party  to  the  above 

entitled  action.  My  business  address  is  711  Sir  Francis  Drake 

Boulevard,  San  Anselmo,  California.  I  served  the  following 

documents:  DEFENDANT  ARMSTRONG'S  MEMORANDUM  IN  SUR-REPLY  ON 

ORDER  TO  SHOW  CAUSE  RE  CONTEMPT 

on  the  following  person (s)  on  the  date  set  forth  below,  by  placing 

a  true  copy  thereof  enclosed  in  a  sealed  envelope  with  postage 

thereon  fully  prepaid  to  be  placed  in  the  United  States  Mail  at 

San  Anselmo,  California: 

Andrew  Wilson,  Esquire 
WILSON,  RYAN  &  CAMPILONGO 


235 

San 

Montgomery 

Francisco, 

Street,  Suite  450 

California  94104 

LAURIE  J.  BARTILSON,  ESQ.  By  Fax 

Bowles  &  Moxon 

6255  Sunset  Boulevard,  Suite  2000 

Los  Angeles,  California  90028 

[x] 

(By  Mail) 

I  caused  such  envelope  with  postage  thereon 
fully  prepaid  to  be  placed  in  the  United 

States  Mail  at  San  Anselmo,  California. 

[  ] 

(Personal) 

I  caused  said  papers  to  be  personally  service 
on  the  office  of  opposing  counsel. 

[x] 

(State) 

I  declare  under  penalty  of  perjury  under  the 
laws  of  the  State  of  California  that  the  above 
is  true  and  correct. 

DATED:  March  3,  1993 
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